ABSTRACT
INTRODUCTION
In this study, while examining electronic payment transactions and governing law, it was preferred to handle the issue using international and comparative law sources rather than focusing on a domestic system. From the perspective of comparative law, U.S., Canadian and European Union practices as well as sectoral or legal documents of those systems have been analyzed. This article, composed of Anglo-American and European sources, practices and legal instruments, does not contain specific explanations regarding the Turkish legal system with respect to electronic payment methods and private international law. However, since the problem of applicable law regarding electronic payment transactions is a pending problem in almost all legal systems of today, the explanations made in this article could be deemed substantially relevant to Turkish law as well.
As implied in the title, the topic was considered only within in the framework of conflict of laws. Accordingly, the matter of jurisdiction in international litigation of electronic payment transactions was not included, since jurisdictional issues concerning electronic transactions should be studied separately.
The law of international commercial arbitration can be referenced in this context, since an arbitration agreement is required to be in written form in almost all legal systems and international regulations. Indeed, because of its impact on the jurisdiction of state courts, an arbitration agreement is considered to be an agreement that must be in written form and almost all legal systems have agreed on this requirement, but the necessity of recognizing the effect of communication technology on the field of contract law has resulted in adopting regulations allowing parties to make arbitration agreements by means of this new technology. For example in the UNCITRAL Model Law on International Commercial Arbitration art. 7/2, the rule requiring a written form is laid down in the first sentence, and in the second sentence the ways in which an arbitration agreement is assumed to have been concluded in written form are stated. This statement includes the means of telecommunication. The only restriction on the means of telecommunication is related to the record of the agreement; article 7/2 states that the means of telecommunication by which arbitration agreements are concluded must provide a record of agreement to be regarded as the required written form. Similarly, many legal systems enacting laws on international commercial arbitration have adopted written form requirements in a flexible style in which the parties can make their agreement by new means of telecommunication. An example of this kind of legislation is the law on international commercial arbitration in the 12* Chapter of the Swiss Federal Statute on Private International Law; article 178/1 sets the rule about written form requirement and, in accordance with UNCITRAL Model Law art. 7/2, indicates that the written form requirement can be met by means of telecommunication provided that the agreement is evidenced by a text.
These regulations, and the legal tendency to regard the means of telecommunication as new ways to declare assent, indicate that legal institutions can adapt to new developments without the need to change their main structures. In other words, new developments in the field of communication can be handled within the existing framework of contract law. still remittance although it shows a complex structure consisting of an electronic transfer system and the internet as a means of operation.^ From a legal point of view, payment systems may be classified into two groups, as either a credit transfer or a debit transfer'' regardless of the means of transmission (paper-based, electronic or internet payment) or the number of intermediaries. As such, all payment methods, from payment by credit card via internet or elecfronic money to internet-initiated international elecfronic fund transfer or elecfronic check, can be categorized using this classification. For a legal qualification of payment systems, this classification should be considered to be basic. Since law needs to qualify all legal issues under general categories or institutions to find out which rules are applicable to the matters in question, this basic point serves as a legal framework for pajonent systems, fri other words, a payment transaction generally relies on money fransfer from one party to another, and this fransfer can be defined as either a credit or a debit fransfer, irrespective of fransmission method or number of intermediaries.
Despite the fact that advances in technology have not changed the legal structure under payment systems, there are various consequences of those advances that should be considered to be legal issues arising from payment fransactions involving new technologies and their use in international payment systems.^
B) CLASSIFICATION OF ELECTRONIC PAYMENT SYSTEMS: WITH RESPECT TO INTERNATIONAL TRANSFERS
Before focusing on specific legal issues, it is essential to outìine the general structure of payment systems in order to lay out a perspective about payment methods.
First, payment systems can be divided into two general categories: wholesale payment systems and retail payment systems.* The reason for this distinction is to bring light to the issue of retail payment systems by locating them under general categories of payment systems. Wholesale payment systems serve to transfer money in large amounts while retail payment systems include transferring smaller amounts such as consumer payments (consumer to business or person to person)^
Large-Value Payment Systems
Wholesale or large-value payment transactions take place generally as electronic fund transfers.* These payment systems may be subject to different distinctions depending on various factors. Among these factors are: 1) Ownership of the systems by pubhc or private sector;' 2) Settlement time of transfers (they are generally based on real time gross settlement system-RTGS'° instead of Deferred Net Settlement system-DNS"); 3) Level of operations as national or cross-border/intemational; and 4) If there is a cross-border or international transfer system, the infrastructure or operational base of the system: these systems are activated pursuant to either a bilateral agreement between banks, i.e. correspondent (or network) banking, or a tiered relationship where there is a supranational agency to facilitate transfers across borders;'^ 5) Messaging systems in transfer systems (almost all transfer systems use the '^ Supra note 6.
SWIFT'^ platform and message standards; financial institutions that do not have access to SWIFT use Telex-based proprietary systems''').
Regardless of the level of operation (as national or cross-border), largevalue payment systems are generally based on electronic fund transfer systems.' Although electronic fund transfer systems have been used since the 1970s, technological improvements in telecommunication in recent years have made these payment systems more accelerated and more widely used. In addition to the technological advances achieved, legal barriers have been lowered and operational progress has been facilitated to some extent.'^ Those improvements have contributed to the development of global financial market integration and have given rise to a transformation of the traditional large-value payment system to a system operated on an international level in multiple currencies. ^ As a result of those improvements, some operators have come to the scene running cross-border or international payment systems, and these payment systems are operated under correspondent (or network) relationships (based on bilateral arrangements) or tiered relationships as mentioned above *. There are electronic fund transfer systems providing large-value and retail money transfers in almost all domestic economies" and they have been involved in a cross-border or international transfer system in terms of either bilateral arrangements or tiered relationships. Those kinds of arrangements, especially tiered relationships, provide more accelerated, more coordinated and lower cost transfers in various aspects such as technical infrastructure or payment currency.^" A correspondent or network relationship is the oldest and most This provision is of significance as an example of provisions determining applicable law. It gives a hint of the way to provide a single applicable law for cross-border money transfers, although it is related to large-value payments and disputes arising between banks. The factors underlying this provision and especially the effects of particularities coming from tiered relationship and the role of national central banks as parties to disputes can be evaluated to help clarify the issue of determining a proper law for electronic transfers of money in general.
Retail Payment Systems
There are cross-border or international payment structures in retail payment systems such as bilateral cross-border ACH^^ (Automated Clearing ^' ACH network is a type of electronic fund transfer system used especially in the United States for low value payments. ACH transactions are operated by National Automated Clearing House House) arrangements/^ but a system of tiered relationships where there is a supranational agency like TARGET is not found in the field of retail payment. The similarity between large-value payment systems and retail payment systems can be found in bilateral arrangements since there is not any system like TARGET for retail payment systems. As mentioned above, cross-border ACH arrangements or gate arrangements can be considered to be advanced types of correspondent relationships. In terms of electronic transfers of money, there are some common points between large-value and retail payment systems, but retail payment systems are not limited to electronic fund transfer systems. There are some other types of systems for retail payments, including consumer payments. Accordingly, in terms of infrastructure, retail payment systems can be categorized as electronic fund transfer systems and other systems providing payments by credit card, debit card, electronic money (e-money) or electronic check (e-check).
With respect to domestic transactions, the value and the number of payment types used commonly can change depending on various factors such as population density, economic concentration, technical infrastructure or legal framework in the concerned domestic market, hi this context, the preferred payment methods in retail payment systems show diversity in different countries.^^ For example, in the United States and Canada, a check is the most effective means of payment, although an increasing number of payments are made through electronic media,^^ while in European countries card-based systems (credit^debit cards) and credit transfers are in the foreground.^' However, in the process of technological evolution, these trends have been changing in favor of either electronic or advanced variations of existing payment systems or new systems such as electronic money.''" It can be observed at the domestic and international level that electronic payment methods have been increasing with the value and number of transactions compared to traditional means of payment. For example in the United States as of 2003, electronic payments in total (credit card, online debit, ACH, offline debit, electronic benefits transfer) increased, while the number of check payments decreased."*' A similar trend has been found in Canada.''^ With cross-border or international payment transactions, although payment volume is smaller than domestic transactions, it is estimated that the volume of retail, cross-border payments will increase at a rate of 10.2 percent annually on a global level.''^ As mentioned above, electronic retail payment systems can be divided into two categories with respect to their infrastructure: electronic fund transfer systems and other systems providing payment by credit card, debit card, echeck and electronic money. This distinction is effective also for cross-border or international retail payments.'*'' First of all, electronic fund transfers in retail payment systems are not as widely used as in large-value payment systems. There are two operational structures in the form of correspondent (or network) and tiered relationships for large value fund transfers, but only correspondent (or network) relationships are active for electronic fund transfers in retail payment systems. As such, electronic fund transfers in retail payment systems should be handled within the framework of correspondent relationships between banks or their branches. Especially concerning cross-border or international correspondent relations, some forms of consolidation have been developed by financial institutions, banks or postal institutions.''^ The FedACH cross-border payment arrangement between the US and Canada and the Eurogiro network founded by 16 financial and postal institutions and participated in by 45 countries, including European Union countries or STEPİ and STEP2 in Europe, can be considered to be examples. Those intensive relationships are given more importance because they rely on operational rules which can be considered as applicable rules, such as the Cross Border Payment Operating Rules included in the Cross Border Payments User Guide by NACHA'** for cross-border payments between the US and Canada. However, cross-border or international electronic fund transfers do not have to be based on such relationships. If there is no such consolidated relationship or arrangement, a transfer can be subjected to the laws of the concerned country or countries, but in this case electronic fund transfers cost more and take more time.
Electronic retail payment systems, especially international payment systems other than electronic fund transfers are generally based on card-based systems. Card-based electronic payment systems can be described as the most effective payment method used for retail payments. Especially consumers in international transactions prefer to use credit cards and increasingly debit cards for POS (point of sale) and remote (mail, phone or internet) transactions."*^ Although credit cards can be used directly in transactions by mail, phone or internet, there are some other ways for credit cards to be used via the internet. These ways or so-called secure credit card payment services (other than payment by credit card in a system secured by Secure Electronic Transactions -SET or Secure Sockets Layer -SSL"*) were developed by some companies doing business on the internet. Past or present examples of these services are First Virtual, PayPal"' or InstaBuy.^'"* These payment services perform the function of an online intermediary between merchant and consumer using bank account or credit card information that the consumer provides. With these services, a buyer does not have to disclose account information to the seller.^' Although there have been some discussions about the legal status of these pajmnent services with respect to the legal status of those companies (as a bank, saving institution or electronic money institution) and the liability of service providers,^^ given the infrastructure of payment operations these payment services can be considered to be in the same category as credit card payments. Card-based systems, as can be seen below, regardless of the number of intermediaries, are operated under contracts (like other payment systems), and the international level laws applicable to these contracts and/or banking regulations of the concerned countries governing the payment transactions. This evaluation covers both credit/ debit card payments and secure credit card payment services.
As an emerging electronic payment system, electronic check (e-check) system was developed in the United States to meet the need of an electronic version of paper-based checks.^^ In fact, payment by check is a payment method used especially in the United States; while the rate of credit card usage or holding a credit card is very low in that country, check payments are second only to cash payments.^'' As such, one would anticipate that electronic checks would be popular in the United States, especially because of their secure structure. Indeed, payment by electronic check can be described as the most secure way of electronic payment, since cryptographic signatures are used to secure the check. The general outline of this system's operational infrastructure ^' Electronic check and electronic conversion of checks are different subjects. Although they seem similar and the same concept at first glance, an electronic check is a payment method used instead of a paper check over internet and signed with an electronic signature (generally digital signature); electronic conversion of checks means transforming clearing and settlement process of checks into an electronic procedure from a physical one. While an electronic check is used as an electronic payment method, electronic conversion can cover all types of checks, especially when they are used in a store or sent by mail. Because electronic conversion system has been developed to hasten the clearing and settlement process of checks and it is regulated by the Check Clearing for the 21^ Century Act. See D. Hayes, "Implementation of the Check Clearing for the 21st Century Act" 10 NO. 1 Elee. Banking L. & Com. Rep. 11 (2005) ' "* Federal Reserve Payments, supra note 38 at 3-4.
Ankara Law Re view
Vol.2No,2 may be examined under two main processes: drawing and sending an electronic check to the payee and clearing and settlement of an electronic check.
Electronic checks are drawn in an electronic environment, signed with an electronic signature and sent by either interactive web messages or electronic mail. At this point, entering into an international or cross-border transaction, drawing an e-check in one country and sending it to a payee in another country is possible. However at this stage, the e-check process works as the payment part of a transaction between parties. Since the banks involved in this payment transaction (the payer's bank and the payee's bank) are in the United States, we cannot say that there is an international electronic payment. The electronic check is not a payment method widely used in other countries and banking sectors. To draw an electronic check, one must have an e-checking account and banks must be in the same organization providing clearing and settlement rules, or if they are in different countries, they can agree to clear and settle e-checks bilaterally.^^ As such, if banks in different countries have bilateral clearing and settlement arrangements (generally these arrangements are operated over electronic fund transfer systems), e-checks can be drawn internationally, by a drawer whose bank is in one countiy to a payee whose bank is in another country. However, this theoretical presumption does not mean that the e-check, by itself, is an international payment means (the reason for this fact is related to the national nature of check payments"''*); the international aspect depends on the electronic transfer of money to be ordered with an e-check. Because the international flow of the money occurs through means of electronic fund transfer between banks, and in this case if it is accepted that there is an international payment, then the e-check can be categorized as an electronic transfer of money.
' The Electronic Check, supra note 53 at 4.
^ As a payment means, a check has not universal implementation like credit cards. Indeed, payment with credit cards are managed by some international institutions such as Visa International but in this sense, a check is a payment means which has a national usage and which is regulated on the national level. For the reason that e-check is just an electronic version of paper-based check and its operation is very similar to paper-based check other than its formation in electronic environment, one cannot say that e-check is an international payment method in terms of its formation and transmission to the payee, even it is issued by a drawer in one country and sent to a payee in another one as far as the banks involved are in the same organization.
II. INTERNATIONAL ELECTRONIC RETAIL PAYMENT SYSTEMS IN CONFLICT OF LAWS A) ELECTRONIC RETAIL PAYMENT SYSTEMS IN INTERNATIONAL TRANSACTIONS
Electronic retail payment systems mainly consist of electronic fund transfers and card-based systems. Electronic money products are essentially used in domestic markets.^ As mentioned above, electronic checks can qualify as international if there is a clearing and settlement process between foreign banks. In this case this payment can be categorized as an electronic fund transfers.
The rapid growth of electronic commerce is becoming a major factor of demand for international payments, especially payments initiated over the internet.^* However, the use of borderless communication, particularly the use of internet technology, for electronic payments in international transactions can leave an impression that all electronic payment transactions initiated over the internet have an international nature. This impression is not always in accordance with the reality, because the distinctive factor for international payments is the money transfer from one country to another.^' As such, electronic payment systems providing international money transfer can be classified as international payment systems.
In the case of international electronic fund transfers, the international character of an electronic payment, by means of banks in different countries, is clear. However, for example, if one party located in country A, buys a product from a website of a company located in country B and pays with her/his credit card and uses the PayPal system, it is easy to conclude that there is an international contract of sale. However it is not so easy to reach the same conclusion for an international payment; i.e. it is not clear absolutely if there is an international payment transaction or not because the payment transaction is operated via international credit card institutions (such as Visa International) and PayPal under a number of contracts. Although in a general sense there is an international money transfer via credit card, this transaction is governed by contracts in effect between parties such as credit card holder (payer) and her/his '' See supra note 44. About electronic money legislation and cross-border electronic payment prospect within European Union see E-Payments, supra note 39. bank, payer and PayPal, payee and her / his bank, banks and international credit card institutions.^" These contracts govern the payment transaction and laws applicable to these contracts will be applied to disputes arising from the payment transaction. However, one can not say absolutely that there is an international payment in the sense of direct money transfer from one country to another, so it is necessary to determine the law applicable to this particular payment transfer separately from the underlying contracts.
Although payment via card-based systems is the most common way for payment fransactions in international elecfronic commerce,^' since the possible disputes will be subject to the laws governing the contractual relationships, there is no conttoversy in terms of conflict of laws regarding international electronic payment fransactions by cards.
However, an electronic fund transfer system is also in use in international electronic commerce*"^ and needs to be qualified with respect to issues arising in the framework of private international law. Nevertheless, prior to dealing with those issues, it is essential to remember the operation of elecfronic fransfer of funds in international elecfronic commerce and consolidated structures providing service for enhanced elecfronic fund fransfer in this sphere.
As mentioned above, international or cross-border elecfronic transfer of funds is subject to correspondent banking relations. However, general correspondent or network banking relations provide elecfronic fransfer of money internationally based on the SWIFT messaging system; today many banks and financial institutions are involved in consolidated arrangements such as FedACH between the US and Canada or Eurogiro, STEPİ and STEP2 in Europe. The STEPS in Europe have been designed especially to realize Single European Payment Area (SEPA) and they mainly serve in cross-border euro payments within the European Union, although today these systems have participants from other countries for instance, STEPİ has participants from the United States, Japan, United Arab Emirates, Philippines and AusfraHa; while STEP2 as a pan-European ACH system has an ACH gateway arrangement with FedACH of the US."
These consolidated arrangements are run under operational rules as well as the laws of the countries concerned. As a sample of these operational rules. 
Cross Border Payment Operating Rules included in the Cross Border Payments
User Guide by NACHA'''' for payments between the US and Canada can be singled out. This Guide states in article V that gateway operators transferring payments will be bound by these Operating Rules and unless otherwise agreed by the parties, the relationship between them shall be governed by the law of the State (country) of the receiving gateway operator. This rule, even though it concerns only the relationship between gateway operators, can show clarify the way to determine the proper law for the payment transaction. Besides operational rules of different payment systems, in the European Union there have been initiatives to regulate cross-border payment transactions within Europe, particularly with respect to facilitating cross-border euro transfers between member states. The first initiative to regulate cross-border euro payments between member states was the Directive of the European Parliament and of the Council of 27 January 1997 on cross-border credit transfers.^^ This Directive aims to establish minimum information and performance requirements for cross-border credit transfers so as to ensure that funds can be transferred from one part of the Community to another rapidly, reliably and inexpensively.^* The aim of the Proposal is to make payments across borders as easy, cheap and speedy as those made in one country. This Proposal has a wide range of provisions and it considers those payments as if they are made in one internal market. However, whereas it is the first initiative to regulate electronic transfer of money systems that have a crossborder nature, some provisions of the Proposal can be used to find a way to solve conflict of laws problems in international electronic transfer systems. Examples are: article 26 (d) laying down the requirement of choosing an applicable law and competent court for single payment transactions; article 31 (c) specifying the same requirement for framework contracts between payment service provider and payment service user; and article 68 entitled Transfers to third countries, limiting the liability of the payment service provider of the payer until the funds reach the payee's payment service provider in cases where the payment service provider of the payee is not located in a Member State. All of these reflect an approach to the problem of applicable law and shows that the Proposal designates its scope in conformity with the fact that payment transactions are fragmented on a countiy basis. According to this Proposal, EU will be considered to be one country with respect to cross-border payment transactions, hi this context, international payment transactions, with respect to the European Union, to or from third countries will still need to be examined in the framework of private international law.
As mentioned above, the cunent international payment system is nationally-based and fragmented; this fact leads to a number of results including the problem of applicable law for international payment transactions as well as international unification efforts such as UNCITRAL Model Law on htemational Credit Transfers.^" However, the electronic environment in which payments initiated and performed should be given due consideration, because it speeds up payment transactions and helps integrate transactions. 
B) APPLICABLE LAW OF ELECTRONIC RETAIL PAYMENT TRANSACTIONS
The main issue arising from international elecfronic payment systems appears to be the problem of applicable law/' Indeed, not specifically electronic international payment transactions but generally international payment transactions need to be categorized according to connecting factors. However, although there has been some work done and evaluations^^ made to determine law governing these transactions, so far there is not a clear settlement of this problem. Among those, the UNCITRAL Model Law on International Credit Transfers and Proposed Directive^^ by the Commission of European Communities as well as Rome Convention of 19 June 1980 on the Law Applicable to Contractual Obligations^'* should be handled under concerning provisions. Besides these legal instruments as mentioned above operational rules for some international payment systems will be helpful to clarify the issue, especially in respect to the electronic environment.
Our analysis of international pa3Tnent transactions shall be restricted to the international electronic transfer of money within the scope of this study. First, the general structure of determination of the law governing international credit transfers will be dealt with, and second, the electronic environment and its particularities for money transfer systems will be examined in this part.
While trying to handle the issue of the law governing international payment transactions in terms of credit transfers, a good starting point would be the UNCITRAL Model Law on International Credit Transfers since it is the first specific work in this field.
As stated above, international payment means a money transfer from one country to another. This "fransfer criterion" requires two different payment service providers subject to two different legal systems. Even those payment services are branches of the same payment institution, they can be branches of an international financial institution, since they perform their activities subject to different legal systems. They must therefore be considered to be autonomous bodies in terms of transferring money from one country to another^^ The Model Law signifies this criterion as the fact that the banks involved are in different countries/^ Before dealing with conflict of laws rules included in the above-mentioned instruments, it is necessary to mention the actual argument about the law governing international payment transactions. This argument consists of two views: one view defends the requirement of splitting international payment transactions into the relationships between parties such as payer and payer's payment service provider, payment service provider and (if there is one) clearing house, payee and his/her payment service provider, etc. and law governing any payment transaction should be determined according to those relationships. ^ Every relationship is a separate transaction and the applicable law is determined for every relationship separately.^^ The other view states that payment transactions, especially electronic transfers, should be regarded as single transactions for the reason that it is not possible to detach a single a payment transaction from the chain of operations so the same approach must be used for the entire chain.'' However, although the Model Law adopts the view of splitting transactions and the entire wording of the text reflects this approach, UNCITRAL excluded the conflict of laws provision from the main text at the 1992 session although it was included in a footnote (as Article Y) to Chapter I of the Model Law for States that might wish to adopt it.^° According to the Explanatory Note, although designating a single legal regime for entire transaction would be desirable in the absfract, it is not feasible, either technically or politically; that's why UNCITRAL accepted (with less consensus and in a footnote article^') that each of the operations carried out in the transaction would be subject to the law applicable to that operation.*^ Article Y (1) of the Model Law states that "the rights and obligations arising out of a payment order shall be governed by the law chosen by the parties. In the absence of an agreement, the law of the state of the receiving bank shall apply." Considering the general approach of the Model Law, which regards payment transactions as separate operations, the article Y (1) is required to be applied separately to each part of the payment.^^ This approach leads to the application of different legal regimes to separate relationships constituting of one payment transaction.
Although the Rome Convention on the Law Applicable to Contractual Obligations does not have a specific provision related to payment transactions, article 3 and 4 of it regulating general conflict rules for contracts should be taken into consideration in this respect. Article 3, similar to UNCITRAL article Y, gives priority to the choice of parties for determination of the applicable law, while article 4 states that -if there is no choice of law -the closest connection to the transaction determines the applicable law and this closest connection can be determined by a rebuttable presumption considering the place of "characteristic performance." According to this presumption, the place of business of the party who provides the characteristic performance has the closest connection with the transaction.
Regarding article 4 of the Convention, there have been some argument as to whether it shows consistency with UNCITRAL article Y and leads to the fragmentation of payment transactions or it should be interpreted in the way that allows the designation of a single governing law.*"* Although the trend prevailing in the UNCITRAL rule is clear, especially in the general approach of the Model Law, and gives priority to the certainty rather than permitting interpretations in favor of "single law" view, the Rome Convention has a more flexible approach in its article 4. This provision can be interpreted in both ways: accepting the payment transaction as an integrated transaction of separate relationships, or as a single transaction which requires determining single governing law. Its wording at first glance can be interpreted in a way that accepts the view splitting the transactions into its components and requires all relationships consisting of one payment transaction to be handled separately and, if there is no choice of law clause for the concerned specific contractual *^ See supra note 70 at Explanatory Note by the UNCITRAL Secretariat on the Model Law on International Credit Transfers, section 16.
,
See supra note 4 at 318.
*" See supra note 4 at 319-321. relationship, to be governed by the law of the place of business of the party fulfilling the characteristic performance. Where the party providing the characteristic performance is the bank or financial institution providing service in consideration of the payment by its customer, the place of business of the bank or financial institution receiving instructions is the determining factor of appHcable law.*^ This interpretation leads to the same result achieved by the application of UNCITRAL article Y, as it selects the law of the receiving bank in all of the contractual relationships.^* As can be seen, this approach, especially as it is expressed in the Explanatory Note, gives priority to the legal certainty rather than considering particular conditions of payment transactions.^^ However, it is possible to interpret this provision as allowing a single law to be applied. If there is a law which has the closest connection to all relationships involved in the payment transactions but is not the law of the characteristic performance of any party, i.e. if the presumption does not work in a way that the closest connection shows the law of the place of business of the receiving bank, then, at least in theory, it can be argued that article 4 can allow, by the way of closest connection to all components of the transaction, the application of a single law.** Although this is a theoretical assumption, it must be accepted that article 4 does not prevent the determination of a single law for international payment transactions.
Consequently, both of these main instruments, as well as doctrine, strongly support the trend of splitting the transaction into its components for conflict of laws analysis.*'^ "While it is consistent with the structure of the payment transaction since the transaction consists of separate bilateral relationships, this view shows a deficiency in that it leads to the application of several legal regimes to an integrated transaction. Although this fact is not a favorable situation in the framework of conflict of laws, the very nature of payment transactions involves the necessity of compartmentalization.'° This necessity gives rise to the application of separate legal regimes to different parts of a payment transaction. Nevertheless, this necessity is a fact with its disadvantages; with respect to electronic environment, in which payment transactions operated very fast, it was stated that there is a need for due consideration in the framework of conflict of laws." Indeed, the Permanent Bureau of the Hague Conference on Private International Law stated in its comment for UNCITRAL Model Law that:
...in the case of paper-based transfers the segmentation of a global international credit transfer into a series of distinct bilateral operations, to each of which a different law would apply, may be conceivable (although it does not seem desirable), but it would seem quite impracticable in the case of an electronic credit transfer. The extreme speed of such transfers makes it in practice impossible to split them into different bilateral operations within the overall transfer, and for this new method of transfer a system should be devised in which a single law regulates the transfer as a whole.
While developing its view, the Permanent Bureau relied on some provisions found in U.S. legislation'^ and in Rules and Administrative Procedures of CHIPS,'^ which is the international large-value wire transfer system of the U.S., are examples of conflict rules designating a single law for electronic payment transactions. According to rule 3 of CHIPS Rules and Administrative Procedures, the rights and obligations of Participants and all other parties to a fund transfer of which a CHIPS payment message is a part shall be governed by the law of the State of New York. Besides determining applicable law, this article also describes a fund transfer as designating the process of fund transfer and states that "... A fund transfer means the series of transactions, beginning with the originator's payment order, made for the purpose of making payment to the beneficiary of the order and includes any payment order issued by the originator's bank or an intermediary bank intended to carry out the originator's payment order." '^ The provision in U.S. legislation is incorporated in Regulation J which regulates interstate electronic fund system operated by Fedwire and it is the legal instrument for all parties involved in the fund transfer system. Regulation J available at: http://www.ffiec.gov/ffiecinfobase/resources/fedline/frb-regj_l 2%20cfr210_sub_b.pdf Since this regulation covers interstate transfers, it will not be dealt with in the scope of this study. This rule regards the "fund transfer" as a series of transactions, with more than one participant and party, consisting of an overall payment, and designates one single governing law for the entire transaction. This means any international fund transfer operated with a CHIPS payment message will be subject to the law of the State of New York regardless of which legal regime other connecting factors are related to. Although it seems that this approach ignores other connecting factors of the transaction to some extent, having considered the nature of payment in terms of volume (large-value payments operated with CHIPS) and its speed, it can be compatible with the interests of the parties who are generally business companies, banks and financial institutions.'''
As a large-value payment system, CHIPS' designation of a single law for an entire transaction should be given due consideration; this approach is of significance in terms of taking into account a series of operations as an overall transaction. Since all parties to, and participants of, the transaction are in business life, there can be a presumption about their consent to this rule 3.
However, with regards to retail payments it is not so easy to come to a conclusion only by way of considering the speed and complicated environment of the electronic transaction. As mentioned above, like CHIPS Rules, in largevalue payments there are also some operational rules sets for retail payment systems. One of them is the Cross Border Payment Operating Rules included in the Cross Border Payments User Guide by NACHA' for payments between the U.S. and Canada. Article V states that gateway operators transferring payments will be bound by these Operating Rules and unless otherwise agreed by the parties, the relationship between them shall be governed by the law of the State (country) of the receiving gateway operator. Although this rule seems to have a limited scope as designating the law applicable to relationships between gateway operators, it is of significance since this relationship is the one operating cross-border payment transactions. The determinative elements can be extracted fi-om this rule as: 1) it gives priority to the choice of parties for the governing law; 2) it considers the operational stage of the electronic transaction between gateway operators as a separate relationship; 3) it designates the law of receiving gateway operator as the governing law in the absence of choice of law.
This rule as an example of rules designating governing law, although it relates to only gateway relationships, shows the necessity of party autonomy, fi'agmentation of payment transaction in terms of different contractual relationships between participants and parties of one payment transaction and, most importantly the connecting factor of the characteristic performance and the See New Developments in supra note 9. presumption that the place of business of the party providing characteristic performance will govern.
At this point, the newest and specific resource of the electronic payment transactions, the Proposed Directive by the Commission of European Communities should be discussed. As mentioned above, this Proposed Directive in its articles 26 (d), 31 (c) and 68, reveals the approach of splitting in general, hideed, articles 26 (d) and 31 (c) designate a choice of law requirement for the payment service provider and payment service user in single payment contracts and framework contracts. In accordance with these articles, the provision in article 68 articulates a liability limitation for the payment service provider in transfers to third countries and determines that the payment service provider of the payer shall be liable until the funds reach the payee's payment service provider. This means that the payment operation is divided into two parts in terms of liability and the payment transaction on the side of the payer's service provider shall be subject to the law chosen in the contract between payer and payer's service provider and on the side of the payee's service provider the same situation will occur.
Although segmentation of electronic payment transactions seem undesirable, because it leads to the application of different legal regimes to separate parts of one transaction, those provisions favor this approach. Indeed, regarding elecfronic retail payment transactions, if even though the operational basis of transactions is similar to those in large-value payment transactions, the different sides of these transactions are parties and their positions. In large-value payment transactions, the operations can be seen as overall transactions, since they serve all parties' interests in terms of legal certainty and unity. However, retail payments show some diversity at this point with respect to the parties and their relationships with banks and financial institutions. Accordingly, payment service users may be customers in retail payment transactions, and not only customer protection policies but also contract formation requires segmentation of payment transactions. This requirement is reflected in the above mentioned provisions of the Proposed Directive by giving priority to party autonomy in contract formation. Under these provisions, to perform a cross-border payment it will be necessary to choose an applicable law for the contractual relationships.
Having considered those provisions found in various legal instruments and operational rules of payment systems, the segmentation approach with respect to retail payment transactions appears to predominate. In this case, although the application of different legal regimes to the separate parts of one transaction is not desirable in theory, the necessity to recognize the interests of all parties involved in the transaction legitimizes this result.
